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CGeneral, for the Illinois Department of Revenue.

Synopsis:

This matter comes on for hearing pursuant to TAXPAYER s tinely protest of
the Illinois Departnent of Revenue's (hereinafter referred to as the
"Departnent”) denial of their claim for credit. TAXPAYER, Inc. (hereinafter
referred to as the "taxpayer") purchased an aircraft upon which the Departnent
assessed Use Tax pursuant to a field audit. Taxpayer paid the tax, interest and
penalty and thereafter filed a claim for credit. A notice of decision was
i ssued on Decenber 12, 1995. The matter was reopened, however, because the
adm ni strative |law judge failed to address the question of penalty abatenent in
the original recomendation. Such issue was raised by the taxpayer in
supportive nenoranda. Thi s suppl enental reconmendati on addresses the issue of
whet her the penalty under 35 ILCS 120/5 should be abated due to the existence of

reasonabl e cause. Follow ng the subm ssion of all evidence and a review of the



record, it is recomended that this nmatter be resolved in favor of the

Depart nment .

Findings of Fact:

1. The Departnent's prima facie case was established with the introduction
into evidence of the Departnent's Notice of Tentative Determ nation of Claim
Dept. G p. Ex. No. 1.

2. Taxpayer was incorporated in Delaware on April 10, 1989 (Taxpayer EX.
No. 1) and is the wholly-owned subsidiary of CORPORATION, an Illinois
Corporation. Tr. p. 18.

3. On May 17, 1989, taxpayer purchased a Cessna Citation 650 airplane
Taxpayer Ex. No. 3.

4. On July 11, 1989, taxpayer in consideration of noving to Illinois
sought a letter ruling fromthe Departnment requesting a determ nation of whether
it could lawfully avoid the application of Illinois use tax for the purchase
price of the aircraft. Taxpayer Ex. No. 3.

5. In the letter ruling, taxpayer represented that it was a non-resident
of Illinois, that the aircraft was acquired outside of Illinois, and that it

woul d be used outside of the state in the operation of taxpayer's business for

three nonths prior to taxpayer relocating to Illinois. Taxpayer Ex. No. 3.

6. Based on the information given in the letter ruling request, the
Departnment agreed that, pursuant to 86 Admn. Code ch. |, Sec. 150.315, the
purchase of this aircraft was not subject to Illinois Use Tax. Taxpayer Ex. No.
4.

7. Taxpayer noved its address and principal place of business to El gin,
IIlinois on Septenber 1, 1989. Taxpayer Ex. No. 2.
8. The aircraft had been brought into Illinois the day after its purchase;

had, in fact, been hangared in Illinois on five separate occasions during the



90-day period, and 80 percent of its landings and take-offs during the period
occurred in Illinois. Taxpayer Ex. No. 7.

9. Trips into Illinois were nade for the sole purpose of picking up or
dropping off officers, enployees, and guests of CORPORATION, taxpayer's parent

conpany. Tr. p. 32.

Conclusions of Law:

Under the Use Tax Act, persons who incur tax liability are required to file
returns.® 35 ILCS 120/3. Penalties are inposed by the Departnent for failure
to conply with this section. Prior to January 1, 1994? 35 ILCS 120/5 of the

Retail ers' COccupation Tax Act provided, in relevant part:

. where the failure to file any tax return required
under this Act on the date prescribed therefor (including
any extensions thereof), is shown to be unintentional and
nonfraudulent and has not occurred in the 2 years
i mediately preceding the failure to file on the
prescribed date or is due to other reasonable cause the
penalties inposed by this Act shall not apply.

35 ILCS 120/5.
Case |aw provides that "reasonable cause neans nothing nore than the

exerci se of ordinary business care and prudence."” Haywood Lunber & M ning Co.

v. Conm ssioner, F.2d 769 (2nd Cir. 1950). All the facts and circunstances

shoul d be considered in determ ning whether a taxpayer has exercised ordinary
busi ness care and prudence. In this instance, the taxpayer submtted a forma
letter ruling request and relied on the resulting private letter ruling issued
by the Departnent. Departnment regul ations concerning private letter rulings,
therefore, should be examined in determning if the taxpayer exercised due care.

Section 1200.110 (b)(1) of the Illinois Admnistrative Code expressly

requires the following information in private letter ruling requests:

!, The Use Tax Act incorporates specific sections of the Retailers' Qccupation
Tax Act. See, 35 ILCS 105/12.

2, As of January 1, 1994, Section 5 penalties are provided for under the

Uni form Penalty and Interest Act. See, 35 ILCS 735/3-1 et seq.



A conplete statenent of the facts and other information

pertinent to the request. The request nust contain a
conplete statenment of all material facts. The materi al
facts include the identification of al | i nt erested
parties, a statenent of the business reasons for the
transacti on, and a det ai |l ed description of t he

transacti on. The request nust contain an analysis of the
relation of the material facts to the issues.

2 Adnin. Code ch I, Sec. 1200.110(b)(1).

Upon exam nation of the taxpayer's letter ruling request it is found that
it fails to include the necessary information to satisfy the regulation and thus
bi nd t he Departnent.

To satisfy the regulation the taxpayer is obligated to include all materi al
facts. Material facts are, of course, determned by examning the relevant
section of the |aw The Departnment relied on section 150.315(b) of the

regul ati ons which provides a Use Tax exenption:

Where a business that is not operated in Illinois, but
whi ch does business in another state, is noved to
Illinois ... such business shall not be tax on its use

in Illinois, of used tangible personal property which such
busi ness bought outside Illinois and used outside Illinois
in the operation of such business for at |east 3 nonths
bef ore moving such used property to Illinois for use here.

Looking to the letter ruling request one notices that the taxpayer failed
to identify all interested parties. Taxpayer is a wholly-owned subsidiary of
CORPORATION, an Illinois corporation. Such a relationship would be rel evant and
should have been included in the letter ruling request, given the purpose to
which the aircraft was used, as di scussed bel ow.

Taxpayer also fails to indicate the nature of its business. Taxpayer
admts at hearing that the sole purpose of its business is to transport its
parent corporation's officers, enployees, and guests not, for exanple, to
transport the public at large. Tr. p. 32.

In the ruling request taxpayer represented that it has not only operated

its business outside the State of Illinois since its inception but that it had



mai ntai ned and operated the aircraft outside Illinois since the aircraft was
acquired. The record indicates, however, that the taxpayer did not operate the
airplane solely outside of Illinois. In fact, the airplane was brought into
Illinois the day after it was bought and used thereafter in Illinois on a
continual basis. Taxpayer Ex. No. 7. Ei ghty percent of take-offs and | andi ngs
were in Illinois during the 90 day period in question. This surely could have
been anticipated and included in the letter ruling request given the parent's
principal place of business lies in Illinois and the purpose for which the
aircraft was used.

When issuing a private letter ruling the Department only has the facts that
the taxpayer sets forth in his request. It has no other neans of acquiring
rel evant information. Here, the taxpayer presented facts which were inconplete
at the very least, thus making reliance on the letter ruling unreasonable.

Such conduct falls short of neeting the applicable standard of ordinary
busi ness care and prudence. The standard woul d dermand that the taxpayer conply
with the Departnment's regulation addressing private letter rulings. As
di scussed, this regulation requires the taxpayer outline all material facts. A
private letter ruling cannot be reasonably relied on where the taxpayer has
failed to outline the specific facts and circunstances the Departnent woul d need
to make an informed decision and thus a binding one. The penalty under Section
5 should, therefore, not be abated because the taxpayer failed to exercise

ordi nary busi ness care and prudence.

WHEREFORE, for the reasons stated above, it is ny recommendation that the

Claimfor Credit as herein filed be denied.

Dat e:

Christine E. Ladew g
Adm ni strative Law Judge



